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2a) Special guardianship: an introduction
Kinship carers are family members and friends raising children unable to live with their parents. This advice sheet is about special
guardianship. Special guardianship is one type of kinship care arrangement. It is put in place when the Family Court makes a
special guardianship order.

About this advice sheet
This is the first advice sheet in a series of five looking which look at special guardianship. It provides an introduction to special
guardianship. It may be helpful to anyone finding out special guardianship for the first time. Or for special guardians who want to
make sure they understand key information about special guardianship. If you are looking for information and advice about the
different types of kinship care arrangement that exist, you can find this on our Kinship carers page.
This advice sheet looks at:


The law about special guardianship and what it means to have a special guardianship order



When a family member or friend may need a special guardianship order



Understanding who can apply for a special guardianship order



Understanding how a special guardianship order can end



Testamentary guardians



Where to get further information

The other advice sheets in this series are:
2b) Special guardianship: what does it means for birth parents?
2c) DIY special guardianship orders: care proceedings
2d) DIY special guardianship orders: private law proceedings
2e) Practical and financial support for special guardians
They are all available to read on our Advice sheets page.

The information contained in this advice sheet is for guidance only. Every effort is made to ensure it is correct at time of publication. But it should not
be used as a substitute for legal advice or for individual advice about your case. Please note that the information is about the law in England only.
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The law about special guardianship and what it means to have a special
guardianship order

1. Where is the law about special guardianship found?
In three main places:


The Children Act 19891.



In regulations called the Special Guardianship Regulations 20052



In government guidance called the Special Guardianship Guidance 2017 3. This is statutory guidance. Children’s services must
have regard to it. The courts have said this means it should be followed unless there is good reason not to (R v Islington LBC
ex p Rixon [1998] 1 CCLR 119).

2. What is a special guardianship order?
A special guardianship order is a court order that says a child will live permanently with someone (who is not their parent) until
they are 18. A special guardianship order gives the special guardian ‘exclusive’ parental responsibility for the child. This gives
them the authority to take all major decisions about the child’s upbringing and care.
For example:


Providing a home for the child



Protecting and caring for the child



Consenting to the child’s medical or dental treatment.

1

See the Children Act 1989
See the Special Guardianship Regulations 2005 (as amended)
3 See the Special guardianship Guidance 2017
2
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Special guardianship orders are appropriate for kinship care placements because they:


Give the special guardian parental responsibility for the child



Allow the special guardian to exercise their parental responsibility to the exclusion of all others with parental responsibility



Maintain the connection between a child and their parents.

3. How long does a special guardianship order last?
A special guardianship order lasts until the child reaches 18, unless it is ended by a court order before then.

And the making of a special guardianship order automatically ends any existing care order which has been made in relation to
the child4.

4. Who has parental responsibility for a child when a special guardianship order is made?
The child’s parents keep their parental responsibility after a special guardianship order is made5.
But special guardian can exercise their parental responsibility to the exclusion of anyone else with parental responsibility 6. This
means that although the special guardian should consult with the parents about important decisions relating to the child, the
special guardian can make the final decision. They can make most of the major decisions about the child’s upbringing, such as
where the child is to live and go to school.

5. Are there any restrictions to how a special guardian can use their parental responsibility?
Yes. Special guardians need the written consent of every person who has parental responsibility, or permission of the court to:


Change the child’s surname7



Take the child outside the UK for a period of more than three months8



Allow another person to take the child outside the UK for any period.
And special guardians cannot consent to the child being adopted or placed for adoption 9.

6. What happens if the child’s parents and their special guardian disagree?
The special guardian shares parental responsibility with the child’s parents after a special guardianship order is made. So
whenever possible the parents should still be consulted about important decisions relating to the child. But special guardians
can make the final decision about most things, even if the parents do not agree.

4

See section 91 (5A) of the Children Act 1989
See section 14C (1) (b) of the Children Act 1989
6 See section 14C (1) of the Children Act 1989
7 See section 14C (3) (a) of the Children Act 1989
8 See section 14C (3) (b) and 14C (4) of the Children Act 1989
9 See section 14C (2) of the Children Act 1989
5
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But parents have the right to apply to the Family Court for an order if they do not agree with a decision that is made about how
the child is raised.10 The court would then decide the question that is in dispute. But if the parent keeps making applications,
the Family Court can stop them doing this if it is becoming unreasonable.11
A parent needs the permission (sometimes known as ‘leave’) of the court to end a special guardianship order, or to apply for a
child arrangements order, saying where the child should live. See Can a special guardianship order be ended?

7. Can a child keep in contact with other family members when a special guardianship order has been
made?
Yes. Many children who are subject to a special guardianship order will remain in contact with most, if not all, members of their
family as long as this is in their best interests. Before making a special guardianship order the Family Court is required to
consider whether to make a child arrangements order setting out arrangements for the child to spend time with their parents.
Or spend time with other family members.12

8. Do special guardians receive any practical or financial support to raise the child?
Special guardians can receive support to raise the child.

For more information about practical and financial support, see the following advice sheet on our Advice sheets page:
2e) Practical and financial support for special guardians.

10

See section 8 of the Children Act 1989 See section 91 (14) of the Children Act 1989
12 See section 14B (1) (b) of the Children Act 1989
11
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When a family member or friend may need a special guardianship order

There are different reasons why a family member or friend may be considering special guardianship for a child in their family and
friends network. And there are other legal arrangements or orders that can underpin a kinship placement.
This section of our advice sheet explains:


How a family member or friend might end up being considered as a special guardian for a child in their family and friends
network



And other legal arrangements or orders that might be in place for a child in kinship care.

9. When might a family member or friend need a special guardianship order?
There may be different situations where special guardianship is being thought about as the long term care arrangement for a
child.

Care proceedings:
Often, the possibility of a child going to live with a family member or friend will be considered when children’s services start
care proceedings. Care proceedings is the legal process where children's services apply to the Family Court to become
involved in a child's care. They may do this if they are concerned that a child has suffered significant harm. Or is likely to.
When children’s services start care proceedings, they must consider whether any family members might be able to care for the
child if they are unable to return home. A family member willing to offer the child a long-term home can be assessed to see if
they are suitable to be the child’s special guardian.

The information contained in this advice sheet is for guidance only. Every effort is made to ensure it is correct at time of publication. But it should not
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Private law application:

But special guardianship can be considered as an option for a child without there being care proceedings. For example, a
parent and a relative could decide that it would be best for a child to live long-term with the relative. And that relative could then
apply for a special guardianship order. This would be known as a private law application. This is because special guardianship
orders are ‘private law orders’ in that they are private proceedings between the family members or friends who are involved in
the case (rather than the court proceedings being started by children’s services).
A parent needs the permission (sometimes known as ‘leave’) of the court to end a special guardianship order, or to apply for a
child arrangements order, saying where the child should live.
For more information about these two different routes to special guardianship, see these sheets on our Advice sheets page:
2c) DIY special guardianship orders: care proceedings
2d) DIY special guardianship orders: private law proceedings

10. Is being a special guardian the only way to become a kinship carer for a child?
No. There are different types of kinship care arrangement. These include:


Private family arrangements - A close relative13 steps in to raise a relative’s child without the prior involvement of children’s
services and without matters being considered by the family court



Private fostering - Someone who is not a close relative of the child and not already an approved foster carer looks after a
child for 28 days or more and will then be regarded as private foster carer



‘Lives with’ child arrangements order - Under this court order the child will live with the kinship carer named in the order and
the carer will share parental responsibility with the parents.



Kinship foster carer - Sometimes a kinship care arrangement involves a child becoming looked after in the care system. But
with the child living with a relative or friend who becomes a foster carer for them, approved by children’s services. This might
be under a care order, or under a voluntary arrangement.14 The carer is known as a kinship foster carer.



Adoption - Adoption is unusual in kinship care arrangements because it changes the legal relationship with the child’s parents.
If you are looking for information and advice about different types of kinship care arrangement that exist – you can find this on
our Kinship carers page.

Close relative is defined in section 105 of the Children Act 1989 as a ‘grandparent, brother, sister, uncle or aunt (whether full
blood or half blood or by marriage or civil partnership) or step-parent’
14 A voluntary arrangement is an arrangement under section 20 of the Children Act 1989.
13
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Understanding who can apply for a special guardianship order

11. Who is allowed to apply for a special guardianship order? Are there any restrictions to who can apply?
Someone can apply for a special guardianship order if they are over 18 and are not the child’s parent.
The person applying:


Does not need to be related to the child.



Can apply on their own or jointly with another person.
The Family Court can also make a special guardianship order in any existing Family Court proceedings. The court can do this
even if no-one has made a separate application for a special guardianship order. But the court should only do this where it
thinks that it would be in the child’s best interests15. This sometimes happens in care proceedings for a child, where one of the
options for the child’s long-term care is that they will live with a family member or friend.

Automatic right to apply vs permission needed
Some people have an automatic right to apply for a special guardianship order. Others need permission (sometimes known as
‘leave’) from the Family Court before they can make an application. Anyone who does not have the right to apply for a special
guardianship order will need permission.

15

See section 14A (6) of the Children Act 1989
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Examples of who would need permission to
apply for a special guardianship order

Right to apply for a special guardianship order16

A guardian of the child who was appointed by the parent or special guardian
to raise the child after they died. Known as a testamentary guardian17

A grandparent, where the child has lived with
them for less than one year.

A person who has a child arrangements order (or residence order) saying the

An aunt, where children’s services do not

child should live with them

consent to her making the application for a
special guardianship order.

A foster carer who is approved by children’s services and who has had the
child living with them for at least one year before applying for the special

A family friend, where the child has never lived

guardianship order

with them, where the child’s parent does not
agree that the child should live with them.

A grandparent, aunt, uncle, sibling, step-parent who has had the child living
with them for one year immediately before applying for the special
guardianship order

A person who the child has lived with for at least 3 out of the last 5 years up
until 3 months before making the application

A person who has the consent of:


Any person who has a child arrangements order saying the child
should live with them (or a residence order)



Children’s services if the child is already in care under a care order



In any other case, the consent of each person who has parental
responsibility (usually the parents, but may also include stepparents, guardians, children’s services).

16
17

People who have the right to apply for a special guardianship order are listed in section 14A (5) of the Children Act 1989
See section 5 of the Children Act 1989
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12. How does the Family Court decide who to give permission to?
Some people have an automatic right to apply for a special guardianship order. Others need permission (sometimes known as
‘leave’) from the Family Court before they can make an application. Anyone who does not have the right to apply for a special
guardianship order will need permission.
When deciding whether to give permission, the court will consider:


Their connection with the child, and



Any risk that the application will disrupt the child’s life to such an extent that they will be harmed by it.
If the child is already looked after by children’s services, the court must take into account:



Children’s services’ plans for the child’s future and



The wishes and feelings of the child’s parents.18

13. Do children’s services have to be notified of an application for a special guardianship order?
Yes. No one can make an application for a special guardianship order unless they have given notice to children’s services that
they intend to apply for a special guardianship order. This notice has to be given at least three months before the application is
processed by the court (‘issued’)19. If the person wanting to apply for the special guardianship order does not have a right to
apply for the order, they must get permission from the court to apply before they give their notice of intention to apply to
children’s services.
See Who is allowed to apply for a special guardianship order? Are there any restrictions to who can apply?
And remember, the Family Court does have the power to make a special guardianship order in any existing Family Court
proceedings even if no-one has made a separate application for a special guardianship order. But the court should only do this
where it thinks that it would be in the child’s best interests.20

14. What should children’s services do once notified of an application for a special guardianship order?
When children’s services receive notice of someone’s intention to apply for an order, the social worker must start an assessment
of the. This assessment will look at their suitability to become a special guardian. The court cannot make a special guardianship
order unless it has received this report from children’s services about whether the applicant would be a suitable special guardian.
For more information about applying for a special guardianship order see our Advice sheets page for these sheets:
2c) DIY special guardianship orders: care proceedings
2d) DIY special guardianship orders: private law proceedings.

18

See section 10 (9) of the Children Act 1989
See section 14A (7) of the Children Act 1989
20 See section 14A (6) of the Children Act 1989
19
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Understanding how a special guardianship order can end

A special guardianship order can be ended in three situations:


If someone applies for the order to be ended (discharged) and the court agrees this should happy



If the Family Court decides that the order should be ended21



If the special guardian dies.

15. Who has the right to apply to end a special guardianship order?
Some people have a right to apply to end a special guardianship order. Some people can make apply to end a special
guardianship order only if the court has given them permission.

The following people have the right to apply to
end the

The following people need to ask the court for permission to

order22

apply to end the order:23

The child’s special guardian (or any of them, if there are
more than one)

The child (provided they have a good enough understanding of

Any individual who is named in a child arrangements
order as a person who the child lives with

A parent or testamentary guardian

Children’s services if they have a care order.

A step-parent who has parental responsibility

what it means to discharge a special guardianship order)

Any other person who had parental responsibility for the child
immediately before the special guardianship order was made.

21

See section 14D (2) of the Children Act 1989
See section 14D (1) of the Children Act 1989
23 See section 14D (1) of the Children Act 1989
22
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The court will only give permission if the person applying to end the order can show:
There has been a “significant change of circumstances” since the original special guardianship order was made.24 This will
include looking at how likely the person is to succeed in their main application to end the special guardianship order; and
it is in the child’s best interests to discharge the order.25

Testamentary guardians
16. Can a special guardian appoint someone to raise the child if they die?
Yes. A special guardian can legally appoint someone to raise the child after their death.26 This person is called a testamentary
guardian.

A testamentary guardian will have parental responsibility for the child. But unlike a special guardian, they cannot use their
parental responsibility to the exclusion of others with parental responsibility. This means if there is a disagreement between the
adults who hold parental responsibility for the child, they will have to seek a court order if they cannot decide between them
what is best for the child.
A parent with parental responsibility may apply to the court to bring the testamentary guardian appointment to an end.27
A testamentary guardian:


Is not entitled to support services in the same way as a special guardian



But may apply to children’s services for the child to be assessed for support under section 17 of the Children Act 1989.
See our Child in need page for more information.

17. When does a testamentary guardian appointment take effect?


The testamentary guardian appointment takes place when the special guardian dies (only if there is no other special guardian
for the child still living). The testamentary guardian will be appointed even if there is a parent with parental responsibility still
living at the time28



The testamentary guardian appointment will not take place if the special guardianship order had been discharged before the
special guardian died. The only exception to this is:
o

If there is no other person with parental responsibility for the child (for example, if the child’s parents had died as well); and

o

No alternative appointment of a testamentary guardian has been made (for example by the parent).

Special guardians should also be aware that of the child dies, they must notify each parent who has parental responsibility
and/or any guardian of the child.29

24

See section 14D (5) of the Children Act 1989
Section 14D (5) of the Children Act 1989 - https://www.legislation.gov.uk/ukpga/1989/41/section/14D;
Re: G (A Child)[2010] EWCA Civ 300 and Warwickshire CC v M (2008) 1 WLR 991
26 See section 5 of the Children Act 1989, as amended by section115 (4) of the Adoption and Children Act A2002)
27 See section 6 (7) of the Children Act 1989
28 See section 5 (7) of the Children Act 1989
29 See section 14C (5) of the Children Act 1989
25
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Where to get more information?

Organisation

Contact information

Citizens Advice

Website: https://www.citizensadvice.org.uk

An independent organisation providing free, confidential and

Telephone:

impartial advice. Their goal is to help everyone find a way



For England telephone: 03444 111 444

forward, whatever problem they face.



For Wales telephone: 03444 77 2020



Text Relay users should telephone: 03444 111 445

Civil Legal Advice

Website: https://www.gov.uk/civil-legal-advice

A free and confidential advice service run on behalf of the

Telephone:

government. It provides information directly to the public on a



range of common legal issues, helps people find out if they
are eligible for free legal advice from a solicitor and helps

0345 345 4345 - Monday to Friday, 9 am to 8 pm and
Saturday 9 am to 12.30 pm



them find a solicitor.

Text ‘legal aid’ and your name to 80010 to ask Civil
Legal Advice to call you back. This costs the same as a
normal text message.

Coram Children’s Legal Centre

Website: https://www.childrenslegalcentre.com

Its Child Law Advice Service provides legal advice and

Email advice: https://childlawadvice.org.uk/email-advice-family

information on areas of children and family law.

Telephone:


The Law Society of England and Wales

0300 330 5480 – Monday to Friday, 8 am to 6 pm

Website:

The Law Society is the independent professional body for



Homepage: https://www.lawsociety.org.uk/

solicitors. Its website hosts the ‘Find a Solicitor’ tool. This is



Find a Solicitor: https://solicitors.lawsociety.org.uk/

a free service for anyone looking for information about
organisations or people providing legal services in England
and Wales that are regulated by the Solicitors Regulation
Authority (SRA).

Email: info.services@lawsociety.org.uk
Telephone:


Tel: 020 7242 1222



Minicom: 0870 600 1560
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